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YCTION.—1. An action of debt cannot be sustained in this State against 
the heir upon the bond of the ancestor, although the heir be expressly 
named. Gilchrist, Judge, &c., v. Filyaw and wife 

When money is the subject of bailment, or delivery to an agent, paid 
or unpaid, assumpsit is the proper remedy ;—assumpszt in the form of 
money had and received, usually being, in case of money, a substi- 
tute alike for trover, trespass, and case ; though as a substitute for 
trover, there need be no previous demand. Gordon and wife v. Camp 

Assumpsit will frequently lie, where there has been non-feasance, 
misfefsance, or malfeasance, the plaintiff in such cases waiving the 
tort. 

ADMINISTRATORS—See Estoppel 3. 

AMENDMENT—1. Where, in an action of debt against two joint deten- 
dants the writ is returned “* non est inventus” as to one, and a verdict 
is obtained against the other, but judgment is arrested on motion, on 
account of the insufliciency of the return as to the other ; and where 
the order granting the motion in arrest, after reciting that the parties 
appeared by counsel, and that the motion was argued, simply con- 
cludes, ‘‘ it seems to the Court that said motion be sustained,” the 
Court may, at a subsequent term, permit the return of the Sheriff to 
be amended, and the pleadings to be amended, and a trial upon the 
merits to be had, notwithstanding such order arresting the judgment 
-Butler, admr., v. Thompson & Hagner, Trustees. 

The order sustaining the motion in arrest was not final, but the cause 
remained in fier2, and the plaintiff might very properly have had leave 
to amend. 

Where in such case the plea to the original declaration reached the 
whole merits of the cause, as well after as before the amendments tu 
the declaration, it is a plea to the amended declaration, and makes an 
issue between the parties to be submitted to the jury. 

The right of the court to order the record to be amended after ver- 
dict and judgment, so as to show the words “a true Dill,” which 
words were not entered by theclerk, when the Grand Jury presented 
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the bill of indictment, is not clear, and may well be doubted. Holton 


v. the State. 

APPEAL—1. An appeal from a final decree opens for consideration all 
prior or interlocutory orders or decrees connected with the merits of 
the final decree. Le Baron & Colquitt v. Fauntleroy et. al. 

2. An appeal is the only proper method whereby to bring up a decree in 
Chancery to this Court, for review and revision. A Writ of Error 
will not lie in such case. Harris & Moore v. Cole. 

APPEARANCE—Whether an entry by the Clerk, reciting ** this day 
came the parties by their attorneys,’ 
ance of both parties—quere’? Butler, admr, v. Thompson & Hag- 
ner, Trustees. 

ARBITRATION AND AWARD—1. Everything is to be presumed and 
every reasonable intendment made in favor of an award. Blood v. 
Shine. 

2. Where arbitrators agree on some of the facts, but differ with respect 
to others not connected with the first, there seems to be no good rea- 
son why the umpire, if he thinks proper, may not take those points 
on which the arbitrators agree to be as they report them, provided a 


’ is of itself evidence of the appear- 


re-examination is not required by the submission, or by either of the 
parties before he makes his award. 

3. An award of payment ofa specific sum is sufficient without directing 
a release from the party to whom it is to be paid. 

4. Though an award should not in terms decide all the matters submit- 
ted to the arbitrators, yet if the thing awarded necessarily includes the 
other things mentioned in the submission it is sufficient. 

5. When an award does not fix the time of payment of the sum awar- 
ded, the money is payable immediately. 

6. When, by a separate agreement, any submission is intended to be 
made arule of court, an agreement to that effect in writing must be 
signed by the parties, and filed in the office of the clerk of the court 
of which said submission is to be made a rule. Anagreement signed 
by one of the parties is not sufficient. O'Bryan v. Reed. 

7. When after an award is made, the parties agree to open it, and refer 
the matters in difference between them back to the arbitrators, the 
agreement so to do wiil be a fatal objection to a motion asking that 
the award be made a rule of court, and that judgment be entered 
thereon and execution issue. In such case, there is no award to be 
enforced. 

8. Where the record shows admissions by the party seeking to enforce 
the award, that matters had been submitted to the arbitrators which 
were not adjudicated by them, and that others were adjudicated which 
they omitted to state in their award, the award, it would seem, should 
not be enforced, in the face of such acknowledgments. 

9. Ifan agreement to open an award is signed by the attorney of one of 
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the parties, though he had no authority, yet, if the party for whom 
he assumed to act subsequently ratifies the act, it is valid. Ib 
ASSUMPSIT.—See Action, 


ATTORNEY AT LAW.—1. The powers of an attorney at law do not 
extend to the execution of a bond for his client. Gordon & wife 
v. Camp, 23 


2. When, by the negligence or unskilfulness of an attorney, a judgment 
has been taken which stands in the way of a recovery, or is calcula- 
ted to embarrass the plaintiff in a suit upon the original contract, and 
such judgment thus improvidently taken is erroneous, the plaintiff 
will be allowed to reverse it. Hale ct al. v. Crowell’s administrators, 534 
CESTUI QUE TRUST.--Sce Trustee and cesfui que trust. 
CONFESSION OF JUDGMENT.—An agreement by a defendant un- 
der his hand and scal to confess judement is not ‘a power of attorney 
to confess judgment, and is not within the prohibition of the statute. 
Shepard v. Kelly, 634 
CONSIDERATION, FAILURE OF—1. In an action upon a note given 
to secure the payment of the purchase money of lands. an equity exist- 
ing in a third person is not sufficient to sustain a plea of failure of 
consideration. Long v. Allen, 103 
A mere equity in another person is no defence at law, in an action 
brought to recover the purchase money. There must be fraud or evic- 
tion, or something equivalent thereto, or admitted or unquestionable 
paramount title, Ib 
3. Whenthe vendor of land hasa patent from the United States, 
and the payment of the purchase money is resisted on the ground 
that there is an outstanding title in another person, evidenced by a re- 
ceipt given to such other person by the Receiver of the Land Office, 
the defence is not such a one as can be set up in acourt of law against 
the person holding and exhibiting the patent, and who is secking to 
recover on a note given by the purchaser. Especially will a court not 


be inclined to admit such a defence, where it appears that, at the time 
of the purchase, the purchaser had knowledge of the existence of the 
claim so set up, ib 
4. A bondor covenant constitutes a good and valuable consideration for 
a note given upon a sale of land; and a want or failure of title is 
no defence to an action onthe note, Ib 
CONTRIBUTION.—1. Where, in a suit against one of two sureties, 
judement is fairly obtained against him, and no collusion existed be- 
tween him and the party recovering judgment or the principal obligor 
of the bond, if notice of the pendency of such suit has been given to 
his co-surety, the latter stands virtually in privity with him against 
whom judgment has been obtained. The co-surety in such case is 
bound to avail himself of any defence he may have, and will not be 


permitted afterwards, in a suit for contribution brought against him 
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by his co-surety, who has paid and satisfied the judgment, to set up 
any defence which he ought to have pleaded in the original suit upon 
the bond, by becoming a party for that purpose. It was his duty to 
join in the defence to the action. Having failed to do so, though he 
had full notice of the pendency of the action, he waives all defence 
he might have had ; and ina suit for contribution against him by the 
co-surety, the judgment is to be deemed res adjudicata. Love v. Gib- 
son, 

The payment of a debt by the surety, on default of the principal, is 
not deemed a voluntary, but a compulsory payment, and the action 
for contribution may be maintained, though no demand has been made 
or action brought on the original liability, 


CURRENT FLORIDA MONEY.—A note payable in “current Florida 


money,” is payable in good funds. Williams v. Moseley, 


DEVASTAVIT.—See Legacy. 
DOWER.— Where real estate is, by order of the County Court, converted 


into money, the heirs and distributees cannot claim that the one-third 
belonging to the widow of intestate for her natural life, be paid over 
to a master, to be by him laid out at interest. Her life interest in 
money in her hands is not subject to be disturbed, except on a show- 
ing of fear of loss or making away with it, and even then she should 
have the privilege of giving security for it. Osborne & wife v. Van 
Horn, et al., 


ERROR, WRIT OF.—1. A writ of error will be dismissed on motion 


nw 


— 


made for that purpose, where the plaintiff in error was the original 
plaintiff, and had not, previous to suing out his writ of error, paid all 
costs incurred in the Court below, and given bond, as required by stat- 
ute. Union Bank of Florida v. McBride, 

There is no exception to this rule in favor of non-resident plaintills, 

The Territorial act of February 12, 1836, entitled ‘an act to amend 
an act regulating the mode of suing out writs of error and prosecuting 
appeals in the Territory of Florida,” passed February 8, 1832, is not 
repugnant to the 5th section of the act of Congress, approved May 
15, 1826, entitled ‘‘an act to amend the several acts for the establish- 
ment of a Territorial Government in Florida.” Gordon & wife v 
Camp, 

The act of February 12, 1836, is restraining and prohibitory. What 
was before a writ of right, is no longer so to original plaintiffs. They 
are not entitled to a writ of error unless they first pay all costs incur- 
red in the Court below, and give bond as required by the statute, 

Filing money in court, to be substituted for the personal security 
required in the plaintiff ’s bond under that act, will not meet tle re- 
quirements of the act, 

A cause in chancery cannot be brought to this Court by writ of er- 
ror. Bradford’s executor v. Marvin & Martin. 
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7. It is a well settled principle, that a party may resort toa court of er- 
ror to obtain a reversal of his own judgment, if it has been so ren- 
dered that he may sustain injury by it. Hale et al. v. Crowell’s ad- 
ministratrix, 534 
8. The rule that a party shall not take advantage of an error for his 
benefit does not apply to errors of the Court, as when it pronounces 
a wrong judgment. See appeal 2, Ib 
ESTATE TAIL.—A deed using the terms “ have joaned to A. during 
her natural life, and after her death had given unto the heirs of her 
body which survive her, to be equally divided amongst them ;” : 
And a devise “‘ I lend unto my daughter A., during her natural life, and 
after her decease to the heirs of her body, share and share about,” 
were held, as well by the laws of South Carolina as the common law 
of England, to create an estate-tail in personal property, so as to vest 
it absolutely in A., and on her marriage in her husband. On her 
death the property belonged to his administrator, and not to her heirs. 
Watts, administrator, v. Clardy 369 
ESTOPPEL—1. The technicalities incident to estoppels are gradually 
giving way to considerations of reason and practical utility, and the 
Courts at the present day seem disposed to give force and efficacy to 
a doctrine which is based upon principles of justice and the purest 
morality. Camp v. Moseley et al. 171 
2. Where one was present when a levy is made by the officer, and did 
not deny the right of the officer to make such levy, but furnished a 
list of property to be levied on, attended the sale and took an active part 
assisting the officer, advised bystanders to bid, and disapproved the 
forbidding of the sale by another: Held—that, although it appeared 
that such conduct was not fraudulently or wilfully intended to deceive 
the officer, the party so conducting himself is estopped from after- 


wards alleging that the officer was a trespasser. Ib 
3. The acts and admissions of one of several administrators, which 
amount to an estoppel against him, bind the whole. Ib. 


4. The effect of an estoppel, whether legal or equitable, is the exclu- 
sion of evidence, and its existence must always be a question of law 
for the Court, and not of fact for the jury. Ib. 
5. The doctrine of estoppel in pais laid dawn in Cotten vy, Williams, 
and Camp v. Parkhill’s administrators decided at this term approved. 
Ponder v. Moseley, et al, administrators. 207 
EVIDENCE—1. Where in such case the defendants gave in evidence 
two notes of the plaintiff's testator, given for negro hire, payable to 
defendants as executors of the estate for which the professional servi- 
ces were rendered, and there was a receipt endorsed on each of the 
notes, one of the receipts being in the handwriting of plaintiff’s testa- 
tor, the receipts created a presumption of payment on account of the 
professional services of the plaintiff ’s testator, rendered for the ben- 
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efit of the estate of which the defendants are the representatives. 

Broward & Eubanks v. Doggett, Ex. 

Where money, sought to be recovered under a count for money paid, 
has been paid under a judgment against the plaintiff, the record of 
the judgment is always admissible to prove the fact of the judgment 
and the amount so recovered. For such purpose it cannot be consid- 
ered as res inter alios acta. Love v. Gibson. 

3. Under the plea of plene administravit, an administrator cannot be al- 
lowed to offer in evidence a receipt for the payment of money by him 
which payment has been rejected and disallowed by the probate court. 
Before any right attaches to offer any evidence of expenditures made 
by the administrator under this plea, such expenditures must have 
been allowed by the court of probate. The action of that court in re- 
gard to accounts of executors, &c., is conclusive, unless appealed 
from. Union Bank of Florida v. Parkhill’s adm’rs. 

See Money Counts—Record 3, 4, 5, 6. Usury, 1. 

EXECUTION—1. An execution sucd out after a year and a day is not 

void, but voidable only. Moseley v. Doe ex. dem. Edwards. 

2. The right of the plaintiff to sue out execution after such time can 
be questioned only by the defendant ; it cannot be impeached col- 
laterally. 

EXECUTION CREDITOR—1. A judgment in favor of one execution 
creditor of an estate upon a rule against another exccution creditor of 
the estate, determining the right of the parties to moneys in the hands 
of the Sheriff is irregular, such mode of proceeding not being au- 
thorized by Common Law or Statute. Willis’ Ex’r. v. Shepard. 

2. The proper course in such case is for each execution creditor to take 
his rule against the Sheriff. 

FORECLOSURE—See Jurisdiction 7—Mortgage 2, 3—Practice 17, 18. 

FRAUD—1. The mode or manner in which fraud is effected is not a mat- 
ter of much consequence ; itis the effect produced to which the Court 
must look, in order to see if the result is a consequence of the fraud 
complained of. Ferrall et al v. Bradfords. 

2. Where fraud is admitted or proved, relief can be obtained in a court 
of law, ay well as in a court of equity ; and when the defence of fraud 
exists at law, the party should avail himself of it there. 

See Pleading 10. 

FRAUDS, STATUTE OF—Where the mortgagor of real estate covered 
by a mortgage conveys to a purchaser, and the purchaser to complete 
his title procures the mortgagee to release to the mortgagor, and prom- 
ises in consideration of such release to pay a given sum to the mort- 
gagee, Held—That such promise need not be in writing. Simonton 
v. Gandolfo. 

GRANT.—1. Where a concession of land in 1817 by the Spanish author- 
ities of West Florida, was made “ subject to the conditions prescri- 
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bed in the regulations of 17th July, 1799”—and the decree of conces- 
sion concluded with an order “ that the land be surveyed and marked 
by the surveyor, to be submitted to the superior authority—costs to 
be taxed”—and no further steps appeared to have been taken to com- 
ply with the conditions or to complete the grant anterior to the ces- 
sion of the Floridas by Spain to the United States—held, that such 
concession is not evidence of title. Doe ex dem. Comyn’s v. Latimer, 

A government or individual who makes a grant of land upon a con- 
dition precedent, may waive or dispense with a compliance therewith, 
so long as it, or he holds the reversion ; but when it, or he conveys 
that reversionary interest, the right to do so ceases. 

A grant of land, by the description of “ the tract of land at the point 
of the “ Flag Staff,” and without any further designation, to give a 
place of beginning for a survey, is void, for being so uncertain that lo- 
cality cannot be given to the land, 


GUARDIAN & WARD.—1. H. as principal, and W. and C. as sure- 


ties, executed notes payable to B., as guardian of the heirs of F., 
upon the purchase by H. of lands belonging to the wards. B., the 
guardian died, and H. was appointed his successor, who, upon a set- 
tlement as guardian with the executor of B., his predecessor, receiv- 
ed among other things the notes executed by himself, and gave re- 
ceipts as guardian to the executor of B., as for so much money. H. 
afterwards, at the instance of C., one of his sureties, cut the names 
of W. and C. from the notes. In his accounts filed in the County 
Court, H. charged himself with a large sum, comprising nearly all the 
estate of his wards received from the executor of B., as received in 
*‘ notes and accounts.”” H. died, and S., who was appointed his suc- 
cessor as guardian, instituted suit in the name of the executor of B., 
for his (S.’s) use as guardian, against W., one of the securities on 
the notes. Held, by a divided Court: That the notes were not ex- 
tinguished, and that S. was entitled to recover the amount of the 
notes. Williams v. Moseley. 

Where there was a contract to pay money to one as guardian, by a 
company of which he was at the time a member, this was not such 
an union of the characters of debtor and creditor in the same person 
as to extinguish the debt—it merely suspended the remedy as to the 
guardian ; though, in such case, the infant’s remedy is not suspend- 
ed, but he may sue by his prochein amie. Lanier & West v. Chap- 
pell, 


HEIR—See “ Action,” 1. 
HUSBAND AND WIFE—1. Where notes had been given by a husband 


for materials and merchandize, used and employed for the benefit of 
the separate estate of his wife, and for her support and maintenance, 
and judgments had been recovered on the notes against the husband, 
and executions had been returned “ no property found :” Held, on bill 
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filed for that purpose by these judgment creditors, that the separate 
estate of the wife was liable in equity for the payment of these claims. 
Administrator of John Smith v. Poythress. 92 

2. Had the husband paid these demands, he would have been entitled 
to be re-imbursed out of the separate estate, and the creditors are en- 
titled in equity to the same equity, the husband being insolvent. Ib 

3. A grant of administration in this State to the husband by virtue of 
his marital rights upon the estate of the wife, she being a non-resident 
at the time of her death, and dying in another State, but entitled to 
effects and property in this State, is valid under our laws. Blewitt, 
adm’r., v. Nicholson and Averitt, Ex’rs. 200 

INDICTMENT.—1. An indictment ought to be certain to every in- 
tent—but the abbreviation or character & for “and,” is not such an 
obscurity or ambiguity as will render the indictment bad. Holton v. 
The State, 476 

2. Where the record shows that the Grand Jury presented a bill of 
indictment—The State v. A. B. Felony, “a true bill”—it cannot be 
held to be the finding of a true bill for murder. And the fact that 

; an indictment for murder is spread out in extenso on the record, does 
not cure the defect—for the record also shows that the grand jury did 
not find a true bill for murder, but only for felony. Ib 

3. Manslaughter is a felony, and where a bill of indictment for mur- 
der is found ‘‘a true bill,’ but endorsed “ felony—a true bill”—non 
constat, but that the Grand Jury could not agree upon a finding for 
murder, and so found for felony, which might mean manslaughter, or 
any other felony, Ib 

INFANT.—1. It may be regarded as established by the English and 
American decisions, that a mother is entitled to an allowance for the 
maintenance of her children out of their fortunes, especially where 
her own fortune is inadequate. Osborne & wife v. Van Horn, et al. 360 

2. In general this allowance is to be confined to the annual income, and 
should not extend beyond it; but where the property is small, and 
more than the annual income is necessary for the maintenance of the 
infants, the Court will sometimes allow the capital to be broken in 
upon, 

3. If there is a necessity for breaking in upon the capital of an infant 
for his maintenance, the proper course is first to apply to the courts 
for its sanction. If, however, this course is not adopted, disburse- 
ments beyond the income are at the peril of the guardian, and he is 
bound, before he makes an allowance for such disbursements, to show 
a state of facts demanding and justifying them, and should produce 
the vouchers, &c. of his expenditures, Ib 

4. The statute of limitations is no bar to items of such. expenditure, 
disbursed more than five years anterior to the filing of a bill by the 
distributees for an account and distribution, Ib 
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INTEREST.—1. When partial payments are made, the rule, with respect 


2 


to interest, is to apply the payments in the first place to the discharge 
of the interest due at the time of payment. If the payment exceeds 
the interest, the surplus must be applied to the discharge of the prin- 
cipal, and interest is then to be computed on the balance of the prin- 
cipal remaining due. Hart v. Dorman, 

When the payments are less than the interest, the surplus of inter- 
est unpaid is not to be considered as principal ; but interest continues 
on the former principal, until the payments taken together exceed the 
interest due ; and then the surplus of interest is to be applied to the 
reduction of principal, and interest again to be computed on the bal- 
ance, 

There is nothing in the statute of this State which makes this mode 
of calculating interest and applying partial payments improper—nor 
is there any thing peculiar in that statute, or distinguishing it from 
the statutes of other States, where the rule is recognized, 
JEOFAIL.—See Pleadings, 6. Practice, 4. 


JOINT OBLIGOR.—1. A judgment without satisfaction, recovered 


aw 


against one of two or more joint debtors, is a bar to an action against 
the others. If parties enter into a joint obligation, it is certainly to 
be undestood they are to be sued jointly and not severally. Ferrall 
et al. v. Bradfords, 

If, upon such an obligation, separate suits are brought against the 
joint obligors, the non-joinder of all the obligors who are in full life, 
and who have not been discharged by the operation of a bankrupt or 
insolvent law, and who are of full age, may be pleaded in abatement, 
See Pleading, 9. 

When, ina joint action upon a joint contract, a judgment is enter- 
ed up against one defendant, after having discontinued as to the other 
who had been in court as co-defendant, it is erroneous and fatal. This 
principle applies with greater force when the judgment is first taken 
against one of several joint obligors, and the suit is afterwards dis- 
missed as to the others. Hale et al. v. Crowell’s administrators, 


JUDGMENT—1. To authorize the assertion that a judgment is void it 


3. 


must have emanated from a Court of limited jurisdiction not acting 
within its legitimate prerogative, or from a Court of general jurisdic- 
tion, where the parties are not actually or by legal construction, be- 
fore the Cuurt, and subject to its jurisdiction. Ponder v. Moseley, 
et. al., adm’rs. 

Judgments of Courts of general jurisdiction are not considered un- 
der any circumstances as mere nullities, but as records importing ab- 
solute verity, and of binding efficacy until reversed by a competent 
appellate tribunal. They are voidable, not void. 

The lien of a judgment is not lost by mere delay to sue out execu- 
tion. Moseley v. Doe ex. dem. 
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4. 


The lien of a judgment growing out of a matter of record, is con- 
structive notice to all the world. 


5. Real property levied on under a junior judgment and sold, is still 


subject to the lien of an older judgment ; and the circumstance of not 
proceeding upon the older, until a subsequent lien has been obtained 
and carried into execution, will not displace the prior lien. 


INSTRUCTIONS—1. It is erroneous so to instruct or charge a jury, as 


to leave the whole case to the opinion of the jury, without reference to 
the testimony. If a charge is so framed, the jury may suppose that 
they are at liberty to find their verdict upon what they know of the 
case, irrespective of the evidence beforethem. Doggett v. Jordan. 

The question whether a partnership exists between parties, is a 
question of fact for the jury to determine, upon the evidence adduced, 
under the instruction of the Court, if asked, as to what, in law, con- 
stitutes a partnership. It is error to tell the jury that a partnership 
exists, and that a defendant is liable in consequence of such partner- 
ship. Such a charge is erroneous, because it is both as to the law and 
the fact, and the Court is, therefore, not warranted in giving it. 

The jury should be told by the Court that they are the sole judges 
of the facts, and that it is not only their right but their duty to find 


according to their own views of the proofs before them, regardless of 


any opinion the Court may entertain in reference to such proofs. 


4. A charge to the jury upon the facts of the case, is in violation of 


5. 


the express provisions of the act of the General Assembly of January 
3, 1848, entitled “‘ An act to amend the several acts regulating judi- 
cial proceedings.” 

It is error not to reduce to writing the charge given by the Court 
upon the law of the case. The act of January 3d, 1848, makes it the 
duty of the judge presiding, upon the trial of common law causes, to 
charge the jury only upon the law of the case, and points out the man- 
ner of such charge, and directs that it shall be wholly in writing. 
See Practice 10, 11, 12, 15. 


JURISDICTION—1. The second section of the act of July 25, 1845, 


which limits the jurisdiction of the Supreme Court to cases where the 
matter in controversy exceeds the amount or value of fifty dollars, is 
not in conflict with that provision of the Constitution of this State, 
which declares that the Supreme Court, except in cases otherwise di- 
rected in this Constitution, shall have appellate jurisdiction only, 
which shall be co-extensive with the State, under such restrictions 
and regulations not repugnant thereto, as may, from time to time, be 
prescribed by law. Curry v. Marvin. 

The word restriction means “ limitation, confinement within bounds,” 
and as used in the Constitution, applies to the amount and to the time 
within which an appeal may be taken, or a writ of error sued out. 
The word regulation more properly applies to the mode and form of 
proceeding. 
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Courts of justice cannot act upon the presumption that powers con- 
ferred by the Constitution will be abused—or, because they may be, 
determine that they have not been given. 

Where the sum in controversy is lessthan fifty doilars, this Court 
has no jurisdiction. 

This Court having appellate jurisdiction only, to be exercised in ca- 
ses brought up by appeal or writ of error from the several Circuit 
Courts, the decision of a judge, sitting in vacation, is not such a decis- 
ion as an appeal lies from. Post and Wilson v. Carpenter et. al. 

The Supreme Court of this State has no jurisdiction in a cause in 
Chancery, brought up by appeal from a decree, pro forma, entered in 
the Court below by consent of parties. Darden and wife v. Lines:et 
al. 


The act of December 11th, 1824 in relation to the foreclosure of 


mortgages by proceedings in the Courts of law, requires personal ser- 
vice of notice of the intention of the party to institute his suit. If a 
party acknowledges service of notice, or appears and pleads or con- 
fesses judgment, it is sufficient under this statute to give jurisdiction 
of the person of the defendant. Shepard v. Kelly. 


L.EGACY.—1. A paper purporting to be the will of F. was admitted to 


a 


probate by the County Court of Escambia, and L. appointed adminis- 
trator with the will annexed. Under the provisions of the wiil, L. 
paid a legacy of $50,000 to the widow of testator. Afterwards the 
next of kin of F’. applied by citation to the County Court for revoca- 
tion of the probate of the will, and the application was refused, but 
upon appeal from the judgment of the County Court, the Superior 
Court revoked the probate and set aside the will. Held, that the 
payment by L. of the legacy did not constitute a devastavit, but on 
the contrary, was a duty enjoined by the obligation of his official 
oath, and that the next of kin could not recover the amount of the 
legacy against the administrator. LeBaron & Colquitt v. Fauntle- 
roy et al., 

In such case, where the widow and legatee afterwards married and 
died, her surviving husband is not liable to the next of kin for the 
amount of the legacy upon suit instituted after death, and simply 
upon the allegation that the administrator in paying the legacy com- 
mitted a devastarit, 


LIMITATIONS, STATUTE OF.—See infant, 4. Pleading, 15. Scrawl, 


2 


MANUMISSION OF SLAVES.—1. W. O., of South Carolina, devised 


the greater part of his real and personal estate to W. H., upon the 
condition that a certain slave and her four children, as his property 
and under his protection, shall be allowed all the privileges of free 
persons in the State of South Carolina, consistently with good order 
and a proper subordination, and shall be allowed out of the property 
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devised to W. H., two hundred and fifty dollars each, to be paid them 
at such times and in such quantities as, in his judgment, will be most 
proper ; otherwise, they are to be taken to the State of Ohio, and the 
balance of the moncy, over and above what will be expended in their 
passage, to be paid to theim there ; and in case the said W. H. should 
refuse or neglect to comply with the conditions herein expressed, or 
should die without an heir, then, in either of these cases, all the in- 
terests, rights and emoluments left by the will to W. H, to goto J 
H. 


Held, first—That W. IH. takes the estate devised to him, subject to 





certain conditions subsequent, which, unless he performed, a limita- 
tion over to J. H. is created, and is termed a conditional limitation. 

Second.—The testator, by such a will, manifests unequivocally his 
intention that the slaves shall be free, and this is shown by the decla- 
ration that they shall enjoy all the privileges of free persons, &c., if 
they remain in the State—as well as by the wish expressed, that if 
they do not remain, they be taken to the State of Ohio. 

Third.—A solemn trust is created by the terms of the will involv- 
ing the freedom of slaves, and the greater part of the testator’s estate 
is devised, subject to and conditioned upon this trust. 

Fourth.—That portion of the will which provides that the slaves 
shall have the privileges of free persons is void, because it is a con- 
dition inconsistent with the gift, and incompatible with the relation of 
master and slave. 

Fifth —Such privileges would also be inconsistent with the laws 
and policy of South Carolina, where the will was made. This por- 
tion of the will could not, therefore, have been carried out. 

Sixth.—The intention of the testator being to give the slaves their 
freedom, could have been carried out by taking them beyond the limits 
of the State—there being at the time of the probate of the will no 
? law to prevent it in South Carolina. 

Seventh.—The taking of the slaves to Ohio, was regarded by the 
testator as a dernier means of giving them freedom. No rational in- 
tendment other than that of freedom can be made orintended from the 
direction to remove them to Ohio, and pay them money when there. 

Eighth.—In the absence of any proof to the contrary, the presump- 
tion is; that the devisce executed and performed the trust reposed in 
him, the general rule being, that when a person is required to do a 
certain act, the omission of which would make him guilty of a culpa- 
ble neglect of duty, it ought to be inferred that he has duly perform- 
ed it, unless the contrary be shown. 

Ninth.—The will not having pointed out within what time the con- 
dition was to be performed, the law presumes that it must be done 
within a reasonable time. 

Tenth.—If not performed within a reasonable time, then the ulte- 
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rior legatee might claim the estate for condition broken—subject, 
however, in his hands, to the same condition. Sibley v. Maria, a free 
woman of color, 

2. The establishment of the right of the mother to freedom by the 
courts of Florida, does not infringe upon the policy of this State, 
owing to our statute in relation to the manumission of slaves, the pre- 
sumption being that she was free when she came here, 

MASTER AND SLAVE—In cascs of injury to slaves, the American 
Courts give a more enlarged protection than prevails in cases of mere 
chattels. ‘They are moral and sentient beings, and the right of the 
master to maintain trespass for any battery of his slave is clear and 
well settled. McRaeny, Trustee, v. Johnson and Moore. 

MONEY COUNTS—1. The count for money had and received will be 
supported by evidence of the defendant's receipt of bank notes. Gor- 
don and wife v. Camp. 

2. A count for money had and received, may be proved by any legal ev- 
idence, showing that the defendant has possession of the money of the 
plaintiff, which in equity and good conscience he ought to pay over. 

MORTGAGE—1. The Territorial act entitled “An act to regulate the 
foreclosure of mortgages by the Courts of Common Law of this Ter- 
ritory and for other purposes,” approved December 11, 1824, may af- 
ford a remedy in faver of the mortgagee, or his assignee, against the 
morigagor, but not against the assignee of the mortgagor, because the 
statute gives judgment for the debt which cannot be rendered against 
the assignee of the mortgagor. Wilson, administrator, v. Hayward. 

2. The party claiming a judgment of foreclosure under the statute 
should be the owner of all the demands secured by the mortgage, oth- 
erwise he is not entitled to judgment. 

3. Where several notes in the hands of different parties were secured 
by mortgage, and the holders of a part of the notes had by petition 
under the statute, obtained judgment of foreciosure against the admin- 
istrator of the mortgagor, whereby he and all persons claiming through 
his intestate were barred of all right and equity of redemption in the 
mortgaged premises, and a sale of the premises had been made under 
the judgment—the holder of any of the remaining notes, secured by 
the same mortgage, cannot afterwards have a foreclosure under the 
statute of the same mortgage against the same defendant. 

OFFICCR—1. The officer will be protected in the execution of process 

emanating from a Court of general jurisdiction, provided it appears on 

the face of the process that the Court has jurisdiction of the subject- 
matter. The officer in such case need not show that there is a judg- 
ment, but may justify under the writ alone. Camp v. Moseley et al. 

Where the subject-matter of the suit is within the jurisdiction of the 

Court, but the want of jurisdiction is as to the person or place, unless 

the want of jurisdiction appear on the process to the officer who exe- 
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cutes it, he is not a trespasser—contrary, when the subject-matter is not 
within the jurisdiction of the Court. 

OYER.—See Pleading, 8. 

PARTNERSHIP.—1. Where a note is given in the name of a firm by 
one of the partners for the private debt of such partner, and known 
to be so by the person taking the note, the other partners are not 
bound by such note, unless they have been previously consulted and 
consent to the transaction. Lanier & West v. McCabe, 32 

2. In such case it lies upon the creditor to show that his debtor had 
authority so to give him the joint security of the firm, 

3. Where several persons formed an association, for the purpose of es- 
tablishing and putting in operation a steam saw mill, one of the par- 
ties cannot issue notes in the name of the company, which shall bind 
the other members of the company, except the authority be given by 
their articles of association or otherwise. The partnership must be 
in a trade or concern to which the issuing or transfer of bills is neces- 
sary or usual, otherwise a copartner will not be liable for the act of 
his partner, unless he gave express authority. 

4. Where a note is made by one stockholder of such association as 
treasurer or agent of the company, payable to another stockholder, 
and the latter endorses it over to his creditor in payment of an in- 
dividual debt, it is in effect the making of a note by two of the 
members of the company, but does not vary the rule which requires 
that a note so given should, to bind the other members, be given 
with the express authority of the other members. And where the 
plaintiff relies upon a subsequent acknowledgement of liability by 
defendant, such acknowledgement must be explicit and express, 

PAYMENT—1. The presumption is, that a debtor will pay his debt thro’ 
an indebtedness of his creditor in preference to making a payment in 
cash. Broward and Eubanks v. Doggett, Ex’x. 

%. No man can, by the voluntary payment of the debt of another, make 
himself that man’s creditor, and recover from him the amount of the 
debt so paid. Williams & Craig v. McGehee, adm’r. 58 

PLEADING—Where the plaintiff in an action of assumpsit, filed a rep- 
lication to one of several pleas of defendant, and, afterwards, by leave, 
filed an amended replication, to which the defendant demurred, and the 
Court sustained the demurrer ; and where, on motion of the plaintiff, 
the judgment on ihe demurrer was set aside, and the plaintiff permit- 
ted to have atrial of the issue made by the original replication, as well 
as of the other issues in the cause—Held : 1. That the plaintiff can- 
not now be heard to complain that the demurrer to said amended rep- 
lication remains undisposed of, or to insist upon any matter in relation 
to it as error, the judgment upon it having been set aside at his instance 
to enable him to submit the matters of fact in his case toa jury, and he 
having pleaded over for that purpose. Mitchell v. Chaires, Ex’r. is 
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2. If he intended to rely upon this objection, he should have permit- 

ted the judgment to stand, and assigned it as error, 18 
3. Under the plea of “non cept” in replevim evidence of damage 
on the part of the defendant is not admissible in any case. Hopkins 


& Moody v. Burney, A2 
1. This plea admits the property of the thing taken to be in the plain- 

tiff, and if the defendant means to dispute the question of property, 

he must plead specially, Ib 
5. ‘The property being by this plea admitted to belong to the plaintiff, 


it results as a matter of course, in the absence of all proof to the con- 

trary, that the taking and carrying away of the property was wrong- 

ful, Ib 
6. In an action of asswmpsit, where no damages are stated in the dec- 

Jaration, the defect is cured by verdict and judgment, especially when 

sufficient damages are stated in the writ. Broward & Eubanks v. Dog- 

gett’s executors, 4g 


~ 


Where plainti{!’s demurrer to defendant's plea was overruled, and 
the judgment was respondeat ouster, cnd the plaintiff afterwards filed 
a replication to the plea, the demurrer is waived thereby, and the 
plaintiil cannot assign for error that the Court erred in overruling the 
demurrer. Mitchell v. Cotten’s executors, 138 
8. The recular mode of bringing the cause of action before the Court, 
is by craving oyer. Comerford v. Cobb, 418 
9. Where a suit has been brought against several joint obligors, and 
the attorney of the plaintiff is induced, by the false and fraudulent 
representations of one of the defendants, to dismiss the suit as to him 
and another, and take his judgment against the third joint obligor, 
the party making such representations cannot be perinitted, in a 
subsequent suit on the same joint obligation, to avail himself of the 
plea of a former recovery. Nor will the fact that such reprexenta- 
tions were made by one only of the defendants make any differ- 
ence—the fraud enuring to the benefit of his co-defendant, against 
whom also, as well as himself, the first suit was dismissed. Ferrall 
et al. v. Bradfords, 508 
10. A demurrer of defendants to plaintiff's replication, averring that 
the proceedings in the original suit were dismissed as to them, ow- 
ing to certain false and fraudulent representations made by one of 
them to plaintiff’s attorney, whereby he was imposed upon, circum- 
vented, and his judgment not fairly exercised, admits the fraud so set 
forth in the replication, lis 
11. A plea that is founded upon the idea that the cause of action arose 
in a particular county, from the fact that probate of the will was 
made and defendant undertook and assumed the duties and responsi- 
bilities of the office of executor in such county, only goes to the right 
of action. McDougal, administrator, v. Lea, executor, 532 
12. The statute which requires a party to be sued in the county of his 
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residence, or in that where the cause of action accrued, relates to the 
cause of action, and not to the right to sue, 

13. When the plaintiff's replication alleges that the cause of action ac- 
crued in the county where the suit is brought, and the defendant de- 
murs, the demurrer admits that the cause of action did accrue in such 

F county, and consequently that suit is properly brought in that coun- 
ty, 

14. An infant, by her prechein amie, brought an action of indebitatus 
assumpsit for the work and labor of slaves. A note had been given 
to her guardian for the hire of the slaves, and the contract as to the 
time of the hire and labor was closed and executed—held, notwith- 
standing the written contract, that this form of action would lie.— 
Lanier & West v. Chappell, 

Replication of infancy to a plea of the statute of limitations is good ; 
and a rejoinder thereto that the infant had a guardian at the time the 

- action accrued and long after, was held to be bad on demurrer, 

PLENE ADMINISTRAVIT.—See Evidence, 3. 
PRACTICE—1. And although error should appear upon the record, yet 
‘ if, in distinct pleadings, a complete bar is shown tothe action, the 
judgment for defendant must be affirmed. Mitchell v. Chaires, Ex’r. 

2. Where there are several issues, requiring proof on the part of the 
plaintiff to sustain them, and a verdict upon them was rendered for 
defendant, and there is no bill of exception, to show on what grounds 
it was rendered, the Court will presume the verdict to be right, and 
will sustain the judgment entered upon it. 

3. The defendant cannot have a judgment of retorno habendo on a ver- 
dict in his favor upon an issue joined on a plea of non cepit. Hopkins 
& Moody v. Burney. 

4. Where the jury were sworn to try the issue joined and there was in 
fact no issue, and judgment upon the verdict was entered, the statute 
of jeofuil does not cure the error and the judgment must be reversed. 

5. Where, in an action by the executrix to recover for professional servi- 
ces rendered by her testator, as general attorney of an estate of which 
defendants were the representatives, after the testimony «uf several 
witnesses had been received, going to establish that plaintiff's testa- 

ator had for several years acted at the instance of defendants as attor- 

ney of the estate, and placing estimates upon these services—it was 
testified by a witness for defendants, that the plaintiff had admitted 
that her testator was employed to collect money due to the estate rep- 
resented by defendants on a considerable number of notes which were 
placed in his hands, and that one of the defendants agreed to give him 
ten per cent. on all moneys collected. Held: that it should have 
been left tu the jury to determine whether such agreement did not 
embrace all the notes which plaintiff ’s testator had in his possession 
belonging to the estate, whether collected through means of suit or 
otherwise. Broward and Eubanks v. Doggett, Ex’x. 
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Where judgment had been rendered under the peculiar provisions of 
the second section of an act of the General Assembly, approved Jan- 
uary 4, 1847, entitled “‘ An act giving a lien to steamboat men and 
others navigating the Bay and River of Apalachicola,” upon the affi- 
davit of the plaintiff, without notice to the defendants or appearance 
by them, and without any declaration filed or assessment of damages 
by a jury: Held: that such judgment must be reversed, notwithstan- 
ding the statute does not expressly require either a summons, appear- 
ance by, or notice to defendant, or a declaration or a jury trial, Flint 
River Steam Boat Company v. Roberts, Allen & Co. 

Where this Court is equally divided in opinion, judgment must be 
entered affirming the judgment of the Court below. Fraser and wife 
v. Willey. 

Where there is such division, the justices are not required to file 
their opinions in writing before the judgment is pronounced. 

A court of law, though the proper tribunal to try the title to land, 
will not try such title collaterally. Long v. Allen. 

A copy of the charge of the court to the jury, admitting it to be a 
full and true copy, cannot rightfully be sent to the jury in a crimina! 
case after their retirement. ‘The charge of the court is part and par- 
cel of the trial of the cause, the whole of which the Constitution re- 
quires to be public. Holton v. the State. 

The sending the charge of the judge to the jury after their retire- 
ment, is tantamount to re-charging the jury at their room, in the ab- 
sence of the prisoner and his counsel—and to which, if done in their 
presence, they would have had the right of excepting, or of moving 
additional instructions, and excepting to a refusal to grant them. 

If a charge in such a case can be sent at all, it should be the origin- 
al, and not a copy. 

During the whole of the trial of a capital case, the prisoner has a 
right to be, and must be, present. ‘This is a settled and well estab- 
lished principle of criminal law ; and this principle is violated by sen- 
ding the charge of the court to the jury, if such a step is taken in the 
absence of the prisoner. 

The prisoner in a capital cage must be personally present during the 
whole of the trial, and at every step taken in the cause. He has the 
right to discuss questions both of law and fact—and if, in any stage 
of ihe trial, any proceeding is had by which he has been deprived of 
such right, it is the denial of a right which the Constitution guaran- 
ties tohim, At every stage of the proceedings, he must have an op- 
portunity of coming into court and being heard. If any other course 
is pursued, and he is convicted, it cannot be said to be “ by due course 
of law.” 

Even in a civil case, no communication whatever ought to take place 
between the judge and the jury, after the cause has been committed to 
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them and they have been charged by the court, unless in open court, 
in presence, if practi¢able, of the counsel inthe cause. ‘This princi- 
ple applies with greater force in a criminal, and especially in a capital 
case. Ib 
16. If, in a capital case, the prisoner must be present at every stage of 
the trial, for the purpose of discussing questions both of /aw and fact, 
quaere, must he not also be present in the Supreme Court, where mat- 
ters of law touching his case, are brought up to be discussed, settled 
and adjudicated ? ib 
17. A decree or judgment of foreclosure need not contain any more spe- 
cific description of the property than a reference to the deeds of mort- 
gage, filed with the petition, which specifically set forth the property 
mortgaged. Shepard v. Kelly. 634 
18. A judgment or deeree of foreclosure under the statute, should not 
award execution against the specific property mortgaged. The law 
requires that execution shall issue thereon as in other cases. Ib 
PRINCIPAL AND AGENT—See Witness 3. 
PRINCIPAL AND SURETY—See Usury 1—Vendor and Vendee, 4, 5 
RECORD.—1. The aflidavit made before a justice of the peace charging 
the commission of a criminal offence, the writ issued by the justice, 
and the mi(timus directed to the sheriff, form no pari of the record in 
a criminal case, and ought not to be inserted in it. Holton v. ‘The 
State, 176 
2. A court at which an indictment is found, must be held at the time 
prescribed by law, and by the proper judge ; and the record must 
show that a Grand Jury was impanneled and sworn, and it must set 





forth their names, and the time and place, when and where the 

indictment was found—and if at an adjourned term, when the origi- 

nalterm commenced, - ib 
3. The act of 1543, T. Dig., 340, does not authorize the admission in 

evidence of such records or judicial proceedings from other States as 

are plainly irregular, or defective, or void, but only such as are valid 

between the parties. Porter v. Bevill, 52s 
4. If it appears from the record of the judicial proceedings of a court 

in another State, that a judgment was rendered against a party not 

legally summoned, the judgment will be considered hers as void, just 

as such judgment would be regarded, if rendered in this State against 

a person not legaily summoned, Ib 
5, Where the courts of this State are required to sanction and enforce 

the proceedings of the courts of other States, the regularity of such 

proceedings can and ought to be inquired into, Ib 
6. Where the rule of court in asister State, made in pursuance of au- 

thority given by law, requires in any given case personal service of 

notice of any proceeding, or publication in a gazette or newspaper, 

and no such notice or publication appears in the record of the proceed- 
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ings offered in evidence in the courts of this State, such proceedings, 
so far as concerns the party here, against whom they are attempted to 
be enforced, will be regarded as coram non judice, and not binding 
upon him, 

KEPLEVIN.—The common law did not give damages in replevin to a de- 
fendant, and the Stat. 7, Hen. 8, ch. 4, and 21 Hen. 8, ch. 19, only 
gave damages to avowants, or other persons making connusance or 
justifying as bailiffs in replevin for rent or services, and have not 
been extended to defendants claiming property. Hopkins & Moody 
v. Burney, ° 

RETORNO HABENDO.—See Practice, 3. 

SALES UNDER EXECUTION.—1. The title of a purchaser at a sale 
under execution, issued from a court of general jurisdiction, is not af- 
fected by a subsequent reversal of the judgment on which the execu- 
tion was based. Ponder v. Moseley, et al., administrators, 

2. B., a creditor, sued M. and M., administrators of the debtor. ‘The 
defendants pleaded in bar. Afterwards the letters of ¥!. and M 
were revoked; and subsequently M. amd dL and another were ap- 
pointed administrators de lonis non. 3M and M. pleaded their dismis- 
salin bar puis darrien continuance. ‘Lhe plaintill replied the reap 
pointment of M.and M. The defendants rejoined, that although re- 
appointed with another as administrators de bonis non,a judgment had 
been recovered against them in their new character sufficient to cover 
the assets in their hands. ‘The plaintiff then demurred, and judgment 
was rendered in favor of the plaintifl, against M. and M. as_adminis- 
trators. Execution was issued, to be levied of the goods of P., the 
intestate, in the hands of M. and M. as administrators. Under this 
execution, the officer levied on the property of P., the intestate, in the 
hands of the administrator de bonis non, and a sale was made. After 
the sale, M. and M. sued out a writ of error from the Supreme 
Court, and the judgment was reversed. Held that the purchaser at 
this sale acquired a good title, 

SCIRE FACIAS—1. A scire fucias to revive a judement is not an origi- 
nal but a judicial writ, founded on some matter of record to enforce 
execution of it, and properly speaking it is only the continuation of 
an action. Drown v. Harley. 

2. In seire facias upon judgment, a declaration is not necessary. 

SCRAWL—1. The word sca/ written in the scrawl attached to the name 
of the obligor, indicates the intention of the party executing the in- 
strument to make it a specialty, and the intention must govern, Com- 
erford vy. Cobb. 

2. The word seal so written in the scrawl makes the instrument a wri- 
ting obligatory or specialty, to which the plea of the statute of limi- 
tations is bad. 

SEAL—See scrawl. 

STATUTES—1. Where consequences in violation of common reason, 
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common right and the principles of common justice arise even collat- 
erally out of a statute, it is void pro tanto. Flint River Steam Boat 
Company v. Roberts, Allen & Co. 102 
2. The statute above referred to is in violation of the declaration of 
our Constitution, “ That the right of trial by jury shall forever remain 
inviolate,” and is null and void. Ib 
3. The statute providing that the justices shall file their opinions “in 
all cases decided in said (this) Court before judgment pronounced,” is 
only directory. Vraser and wife v. Willey. 116 
4. Whenever a power is given by a statute, every thing necessary to 
the effectual execution of the power is given by implication. Mitch- 
ell v. Maxwell. 
‘TRUSTEE AND CESTUi QUE TRUST—1. The trustee of a married 
woman is the proper person to bring an action at law for asserting or 
defending the legal title, and every action founded on such title must 
be brought in hismame. Mcitaeny, Trustee, v. Johnson and Moore. 520 
The fact that the property, for an injury to which the action is 
brought, was in the actual wossession of the feme at the time of the 
injury, does not change or affect the right of the trustee to sue. ib 
When the deed of trust allows the property to remain in possession 
of a married woman, her possession is consistent with the deed, and 
she is to be regarded as the agent of the trustee. Ib. 


594 
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4. The right of action, in such case, cannot be in the husband and 
wife, the cestui que trust—he having neither the ownership nor pos- 
session. jv 

5. Wherever the trust would be supported in equity, the right of the 
trustee will be supported at law. Ib. 

6. The trustee is the owner and has all the remedies devised by law for 
any injury done to the property in his charge. Ib. 


UNION BANK.—1. The bonds made by the late Territory, payable to 
the Union Bank of Florida, are, under the charter of that institution, 
the property of the bank, and the funds arising from the sale of them, 
the funds of the bank. Union Bank of Florida v. Parkhill’s admin- 
istrators, 660 

2. Shares in the Union Bank are the mortgaged securities given for 
stock, and a pledge of shares is a pledge of those mortgage securi- 
ties, 

3. The mortgage given by the stockholder to the bank was executed for 
the purpose—1. As provided by the 8th section of the charter, of se- 
curing payment by the bank, of the principal and interest of the 
bonds. 2d. Of securing payment by the stockholder to the bank, of 
his stock note or obligation and interest, if he fails to renew the note 
and pay interest as provided in the 29th section, Ib. 

4. When a stockholder of the Union Bank fails to renew his note, and 
pay up the interest, if the bank shall file for cancellation with any of- 
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ficer of the government, whose duty it may be to receive them for can- 
cellation, or with the Clerk of the Court in which the suit is pending, 
as many Territorial bonds as were issued on the faith and value of the 
mortgage securities of such defaulting stockholder, the bank, upon 
judgment rendered and execution issued, may of right levy upon and 
sell the mortgaged premises of such defaulting stockholder, to be ap- 
plied to the extinguishment of the judgment rendered on his stock 
note debt, together with interest due and costs accrued, 

5. A stockholder has a right to continuance of the credit or loan which 
the charter gives him only upon his renewing his note and paying up 
the interest annually—and the taking of interest in advance is not a 
violation of the charter, 

USURY—1. In an action by the payee against a security on the note, the 
principal may be examined as a witness for defendant to prove that 
the note was given upon usurious considerations. Mitchell v. Cot- 
ton, Ex’r. 

2. Where a note not tainted with usury has been given up and cancel- 
led on being made the consideration of a usurious contract or note, 
and the usury in the latter has been established, the note cancelled 
may be recovered upon, as well against a surety as the principal, under 
the common counts. 

VENDOR AND VENDEE—1. The right of the vendor to an equitable 
lien upon the lands sold, is a right that exists, but may be waived, if 
the vendor takes a collateral security, binding others as well asthe ven- 
dee. Bradford, adm’r., v. Marvin & Martin. 

2. The taking of separate or independent security, if it is not per se a 
waiver of the vendor’s lien, is at least prima facie evidence of such 
waiver ; and the onus is upon the vendor, to show that it ought not to 
have that effect. , 

3. Where the vendor simply takes the note or bond of the vendee, and 
makes a conveyance, he retains a specific lien upon the land, subject 
however, to be defeated by the intervention of creditors or purchasers 
without notice. 

4. Where the vendor has parted with the title, the surety has no right 
to claim to be substituted to the rights of the creditor, unless he has 
paid the money—and even then, he has no greater rights than the cred- 
itor himself had. 

5. The surety may compel a sale of the Jands to save himself harm- 
less, where the title has been retained by the vendor. 

WITNESS—1. The tendency ofthe present age is to allow objections to 
be taken rather to the credibility than to the competeucy of a witness, 
and competency is always presumed until the contrary is established. 
Williams & Craig v. McGehee, adm’r. 

2. Where a witness had verbally assumed the payment of the expen- 
ses of a suit for the benefit of the plaintiff, so as to create a mere 
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honorary or moral obligation on his part to comply, he is not rendered 
neompete nt to testify as a witness for the plaintiff, Ib. 
2 Where money has been overpaid by an agent, or paid by mistake, 
he is a competent witness for his principal in an action to recover :t 
back, 
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